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PURPOSE

The purpose of thishill isto authorize the establishment of three pilot projects for the Law
Enforcement Assisted Diversion (LEAD) in which a law enforcement officer takes a low-level
drug seller or possessor, or a prostitution offender, directly to treatment and services,
bypassing the court system in that matter; as specified.

Existing law includes deferred entry of judgment (DEJ) and thwersion programs for
rehabilitation and treatment of drug offendersen(RCode §8§ 1000 and 1000.5.)

* In DEJ, a defendant determined by the prosecutbeteligible for DEJ must plead guilty
to the underlying drug possession charge. The ¢beart defers entry of judgment and
places the defendant in a rehabilitation and edtcg@rogram. If he or she successfully
completes the program, the guilty plea is withdramd the arrest is deemed to have not
occurred. If the defendant fails in the programe, tourt immediately imposes judgment
and sentences the defendant.

* Intrue diversion, the criminal charges againselgible defendant are set aside and the
defendant is placed in a rehabilitation and edoogbrogram treatment. If the defendants
successfully complete the program, the arrestsisidised and deemed to not have
occurred. If the defendant fails in the progranmmal charges are reinstated.

Existing law includes the Substance Abuse and Crime PreveAtio(SACPA — Proposition 36
of the 2000 General Election.) Defendants condictiea non-violent drug possession offense
must be offered treatment on probation withouticegation, if not disqualified by prior violent
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or serious felony convictions, commission of a miong offense or a history establishing that he
or she is no amenable to treatment. (Pen. Codd @ and 1210.1.)

Existing law includes a limited number of pre-trial diversialmgrams for non-drug offenses. In
these programs, criminal charges are reinstati iflefendant fails in the program.

* Misdemeanor diversion, excluding driving under ithfuence, crimes requiring
registration as a sex offender, crimes involvingjemce, as specified. (Pen. Code 88
1001, 1001.50-1001.55.)

e Bad check diversion. (Pen. Code §1001.60.)

Existing law defines misdemeanor diversion thus: “[P]retriakdsion refers to the procedure of
postponing prosecution of an offense filed as alemseanor either temporarily or permanently
at any point in the judicial process from the p@hthich the accused is charged until
adjudication.” (Pen. Code § 1001.1.)

Existing law excludes specified driving under the influenceenffes from pretrial diversion
eligibility. (Pen. Code § 1001.2, subd. (a).)

Existing law provides that the district attorney of each cowsftgll review annually any
diversion program adopted by the county. The idisattorney must approve the program and
each participant. (Pen. Code § 1001.2, subd. (b).)

This bill provides that the Board of State and Community&xions shall approve three
counties to establish a Law Enforcement Assisteai3ion (LEAD) pilot program.

Thisbill provides that an interested county shall appiéboard and state how the program
would operate in that county.

Thisbill provides that a LEAD pilot program shall includhe following:

» Authorization for designated peace officers to p&esons subject to arrest for specified
offenses to a drug treatment facility or prografhime specified offenses include:

o Sale or transfer, or possession for sale or transfa controlled substances
where the sale or transfer is intended to providisistence living or to allow the
person to obtain drugs for his or her own consuompti

o0 Possession of a controlled substance or otherlgtedisubstance.

o0 Being under the influence of a controlled substantieer prohibited drug or
alcohol.

» Authorization for designated officers to take p@asssubject to arrest for prostitution to
an agency or entity that will provide a broad rangeervices to the person in lieu of
arrest. Examples of services include medical, lpshpgical, drug or alcohol treatment,
child care and employment-related services.
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Thisbill includes legislative findings that a LEAD progréuas been demonstrated in Seattle,
Washington to lower recidivism, increase cooperatibparticipants in treatment and related
programs and has significantly reduced law enforrgrand court costs.

RECEIVERSHIP/OVERCROWDING CRISIS AGGRAVATION

For the past several years this Committee hasisized legislation referred to its jurisdiction

for any potential impact on prison overcrowdinginiful of the United States Supreme Court
ruling and federal court orders relating to theéessaability to provide a constitutional level of
health care to its inmate population and the rdlesue of prison overcrowding, this Committee
has applied its “ROCA” policy as a content-neutpagvisional measure necessary to ensure that
the Legislature does not erode progress in redumiisgn overcrowding.

On February 10, 2014, the federal court orderedfd@aia to reduce its in-state adult institution
population to 137.5% of design capacity by Febri&y2016, as follows:

» 143% of design bed capacity by June 30, 2014;
* 141.5% of design bed capacity by February 28, 2848;
e 137.5% of design bed capacity by February 28, 2016.

In December of 2015 the administration reported aisa'of December 9, 2015, 112,510 inmates
were housed in the State’s 34 adult institutiorfsictyv amounts to 136.0% of design bed
capacity, and 5,264 inmates were housed in outadé-$acilities. The current population is
1,212 inmates below the final court-ordered popoabenchmark of 137.5% of design bed
capacity, and has been under that benchmark setoeidry 2015.” (Defendants’ December
2015 Status Report in Response to February 10, @@ddr, 2:90-cv-00520 KIJM DAD PC, 3-
Judge CourtColeman v. Brown, Plata v. Brown (fn. omitted).) One year ago, 115,826 inmates
were housed in the State’s 34 adult institutiorfsictvamounted to 140.0% of design bed
capacity, and 8,864 inmates were housed in outadé-$acilities. (Defendants’ December 2014
Status Report in Response to February 10, 2014r(t@9-cv-00520 KIM DAD PC, 3-Judge
Court, Coleman v. Brown, Plata v. Brown (fn. ontit¢

While significant gains have been made in redutiregprison population, the state must
stabilize these advances and demonstrate to tkeealezburt that California has in place the
“durable solution” to prison overcrowding “consistly demanded” by the court. (Opinion Re:
Order Granting in Part and Denying in Part DefetsidRequest For Extension of December 31,
2013 Deadline, NO. 2:90-cv-0520 LKK DAD (PC), 3-gedCourt,Coleman v. Brown, Plata v.
Brown (2-10-14). The Committee’s consideration of kilat may impact the prison population
therefore will be informed by the following quesis

* Whether a proposal erodes a measure which haskagett to reducing the prison
population;

* Whether a proposal addresses a major area of mafbty or criminal activity for which
there is no other reasonable, appropriate remedy;

* Whether a proposal addresses a crime which isthjirg@ngerous to the physical safety
of others for which there is no other reasonablyrapriate sanction;

* Whether a proposal corrects a constitutional prolde legislative drafting error; and

* Whether a proposal proposes penalties which apoptionate, and cannot be achieved
through any other reasonably appropriate remedy.



SB 1110 (Hancock) Paget of 9
COMMENTS

1. Need for This Bill

According to the author:

In 2011, Law Enforcement Assisted Diversion (LEAIYs developed and
launched in Seattle, Washington. The program wasaaharm-reduction oriented
process for responding to low-level offenses swctirag possession, sales and
prostitution. It was the result of an unprecedém@laboration between police,
prosecutors, civil rights advocates, public defeadpolitical leaders, mental
health and drug treatment providers, housing pergidother service agencies and
business and neighborhood leaders.

In a LEAD program, police officers exercise dismeary authority at point of
contact to divert individuals to a community-baseakm-reduction intervention.
When officers encounter individuals who have vietbthe law due to unmet
behavioral health needs, the officers refer theviddals to a trauma-informed
intensive case management program. In lieu of tmmal criminal justice system
cycle — booking, detention, prosecution, convictmal incarceration — the case
management program provides a wide range of supporices for the
individual, often including transitional and perneah housing and/or drug
treatment.

After three years of operation in Seattle, a 20tipendent, non-randomized
controlled outcome study by the University of Wasfton found that LEAD
participants wer&8% less likely to be arrested after enrollment inphegram
compared to a control group that went through thealicriminal justice
processing. With significant reductions in recidiwmi, LEAD functions as a public
safety program that has the potential to decrdssaumber of those arrested as
well as improve the health and well-being of petiaggling at the intersection
of poverty and drug and mental health problems.

This bill would approve three counties for the bitslament of a LEAD pilot
program. This bill would also require the LEADgiiprograms to authorize
designated officers to take a person for whom theen has probable cause for
arrest for specified controlled substances offengsekiding possession of a
controlled substance or other prohibited substamrcprostitution to treatment
programs and services in lieu of arrest.

2. General Background — LEAD Concept, Participantsand Goals

Law enforcement assisted diversion (LEAD) is a psagin which law enforcement officers
who contact a low-level drug offender, or a perengaged in prostitution, and offer the person
treatment and services without a criminal prosecudrising out of that contact. If the person
agrees to engage in the program, prosecution idefetred, it is never instigated.

In Seattle, the referral to services and partiajpatan also be done through a social contact
between an officer and a potential participantthia context, “social” means the contact is not
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initiated by or through the commission of a crinyete participant. An officer can interact with
a person that the officer knows is drug dependewblved in low-level drug sales, or involved
in prostitution, without evidence of a particuldfemse, and offer LEAD assistance.

It is sometimes stated that LEAD referrals are matdbe time of arrest. In an interaction that is
not social, it appears that the officer would detaiot formally arrest, a potential participant.
The person would then essentially have the optiaither accept referral for LEAD or submit
to arrest and prosecution. If the person refustsnal or does not qualify for LEAD after
screening, the arrest would formally occur andgéeson would be booked and prosecuted.

The core of the LEAD program is case managemeritEAD officer brings the participant to a
social services case manager. The case managemdets the best program for the participant.
Social workers involved in the program can maintinect contact with participants in the
community or at appointments. The core goals ADEare harm reduction and housing
stability. The participant can engage in treatmat ongoing treatment is not a condition of
participation. As noted above, once the partitipsiaccepted into LEAD, there will be no
prosecution of the underlying offense.

A more detailed description of how LEAD was creaaed implemented in Seattle can be found
in the University of Washington evaluations. Thea#gtion in the UW evaluations is
particularly illuminating because it reflects thi scope of what the study considered. The link
to the evaluations pages of the Seattle LEAD welsithe following:
http://leadkingcounty.org/lead-evaluation/.

3. Seattle LEAD Memorandum of Understanding Particpants

LEAD is governed by a Policy Coordinating Groupttbperates pursuant to a memorandum of
understanding (MOU) among the following:

» Seattle Office of the Mayor

* King County Executive Office

» Seattle City Council

» King County Council

» Seattle City Attorney’s Office

» King County Prosecuting Attorney’s Office
» Seattle Police Department

» King County Sheriff's Office

* Washington Department of Corrections

* Belltown LEAD Community Advisory Board
» Skyway LEAD Community Advisory Board
* The Defender Association, Racial Disparity Project
* ACLU of Washington, Drug Policy Project

4. Executive Summary of the University of Washingto LEAD Participant Recidivism
Evaluation — Released March 27, 2015

This report describes findings frongaantitative analysis comparing outcomes for LEAD
participants versus “system-as-usual” control pgréints orshorter- and longer-term changes
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on recidivism outcomes, including arrests (i.e., being taken into custbgiyegal authority) and
criminal charges (i.e., filing of a criminal casedourt). Arrests and criminal charges were
chosen as the recidivism outcomes because thdy tigidect individual behavior more than
convictions, which are more heavily impacted byninial justice system variables external to the
individual. Findings:

* Analyses indicated statistically significant regidm improvement for the LEAD group
compared to the control group on some shorterd@mger-term outcomes. o Shorter-
term outcomes were assessed for the six monthsartbsubsequent to participants’
entry into the evaluation.

o Compared to the control group, the LEAD group h@&8ower odds (likelihood)
of arrest during the six months subsequent to etalu entry. The effect of
LEAD on getting arrested during the 6-month follow+was statistically
significant (p = .03).

o This finding reflected the fact that—comparing #ive months prior and
subsequent to entry into the evaluation—the pramoxf control participants
who were arrested increased by 51%, whereas tip@gian of LEAD
participants who were arrested plateaued (+6%).

o Inclusion of warrant-related arrests could eithenflate apparent recidivism by
reflecting nonappearance for prior violations oabgurately represent new
criminal activity that triggered prior warrantshie served even if there was no
booking on a new crime. Thus, we examined the adas both with and without
warrant arrests. Analyses of exclusively nonwarratdted arrests indicated no
significant LEAD effects.

o Further, there were no statistically significantAIE effects on total charges or
felony charges filed over this shorter-term pericdBAD Evaluation: Recidivism
Report 3/27/15 UW LEAD Evaluation Team 3 o Longemt outcomes were
assessed during the entirety of the LEAD evaluaiioe frame, ranging from
October 2009 through July 2014. Analyses took aucount the fact that
participants had been in the program for differmgounts of time by statistically
controlling for this factor.

o Compared to the control group, the LEAD group h&#3ower odds of at least
one arrest subsequent to evaluation entry. The LE#&Xt on arrests over time
was statistically significant (p = .001).

o This finding reflected the fact that the proportmfrcontrol participants who were
arrested at least once subsequent to evaluationianteased by 4%, whereas the
proportion of LEAD participants who were arrestedsequent to evaluation
entry decreased by 30%.

0 Analyses indicated that, compared to control pigdiats, LEAD participants had
34% lower odds of being arrested at least once wlagrant-related arrests were
removed. This effect was marginally significant5(09).

o Although there was no statistically significantesft for total charges, the LEAD
group had 39% lower odds of being charged witH@afesubsequent to
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evaluation entry compared to the control groups&fifect was statistically
significant (p = .03).

o0 The proportion of LEAD participants charged witHesst one felony decreased
by 52% subsequent to evaluation entry. The propoi control group
participants receiving felony charges decreasetid®y.

* Interpretation of findings: These statisticallyrsigcant reductions in arrests and felony
charges for LEAD participants compared to contentipipants indicated positive effects
of the LEAD program on recidivism.

5. Executive Summary of the University of Washington lead Evaluationof Criminal
Justice and Legal System Utilization and Associated Costs — Released June 24, 2015

The University of Washing evaluation released da eat findings from guantitative analysis
comparing outcomes for LEAD participants versusstegn-as-usual” control participants on
criminal justice andiegal system utilization (i.e., jail, prison, prosecution, and defense) and
associated costs. Findings include:

* The cost of the LEAD program averaged $899 pergmepger month. However, these
costs included program start-up and decreased3® @& month towards the end of the
evaluation.

» Across nearly all outcomes, we observed statisyisanificant reductions for the LEAD
group compared to the control group on averagdyeaminal justice and legal system
utilization and associated costs.

o Jail bookings: Compared to the control group, LEpdOgram participants had
1.4 fewer jail bookings on average per year subsaiojo their evaluation entry.

o Jail days: Compared to the control group, the LEgkBup spent 39 fewer days in
jail per year subsequent to their evaluation entry.

o Prison incarceration: Compared to the control grelg LEAD group had 87%
lower odds of at least one prison incarceratiorsegbent to evaluation entry.

o0 Misdemeanor and felony cases: There were no statlgtsignificant LEAD
effects on the average yearly number of misdemezases. Compared to control
participants, however, LEAD participants showedgigant reductions in felony
cases.

o Costs associated with criminal justice and legateay utilization: From pre- to
post-evaluation entry, LEAD participants showedssabtial cost reductions (-
$2100), whereas control participants showed caseases (+$5961).

* Interpretation of findings:

o0 LEAD program costs were commensurate with anothepartive program for
homeless individuals in King County. It should lmted that LEAD program
costs LEAD Evaluation: Utilization and Cost Rep@&i24/15 UW LEAD
Evaluation Team 3 will vary widely across commuestdepending on LEAD
participant characteristics (e.g., prevalence ohélessness) and community
factors (e.g., cost of living, Medicaid coverage).
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o Compared to system-as-usual controls, LEAD paditip evinced meaningful
and statistically significant reductions in crimipastice and legal system
utilization and associated costs.

6. Seattle LEAD Funding Sources, Processes and Ragnendations

The Seattle LEAD program has garnered interest frooand the country. To respond to
inquiries about the program, LEAD opened a Natigxsdistance Bureau. Kris Nyrop, the
National Assistance Bureau Director explained tBAD funding history.

* Foundation Funding

o LEAD received about 800,000 the first year andtkelmore than that the second.
Those were the two years we operated without abligfunds.

o LEAD was dependent on foundation money from therbeqg of the program in
October, 2011 through 2013
In 2014, 2015, and 2016 LEAD used a 50-50% mixrofgbe and public funds.

o0 LEAD anticipates being entirely publicly funded B§17.

+ Affordable Care Act and Medicaid Issues:

0 LEAD began prior to the passage of the AffordabdeeCAct (ACA). Washington
State is a Medicaid expansion state. LEAD is nemg Medicaid money to pay
for many of the costs and services that were Ihittanded by foundation grants.
These included health and dental care, drug tredtarel mental health care.

o LEAD managers have discovered that Washington 'Stskedicaid expansion is
not as broad as it could be. For example, New Yaeklicaid reimburses some
case management costs.

0 LEAD national assistance would recommend that adteges or local entities
implementing a LEAD program determine what caneléd through Medicaid.

7. PBS Frontline Documentary on LEAD in the Contexibf the Opioid Addiction Epidemic

On February 23, 2016, the PBS Frontline progranadicast and released on-line a detailed
documentary about LEAD and the history of the piipson drug opioid addiction epidemic.

The documentary explained how the prescriptionidmbuse epidemic led to a great increase in
the use of heroin, particularly by people who caubdonger obtain prescription opioids. The
documentary was released on with the title, “Ch@asleroin.” The URL for the documentary
on-line is: _http://www.pbs.org/wgbh/frontline/filkchasing-heroin/

8. Drug Dependence as a Disease of Chronic RelapE#ectiveness of Treatment and
Punishment in the Court System

It has been widely emphasized by experts in drugalnd treatment that drug dependence or
addiction is a chronically relapsing condition, B&mto obesity or diabetes in this respkdt.is

! http://www.drugabuse.gov/publications/media-gudisnce-drug-abuse-addiction-basics
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to be expected that a person in treatment for degggndence will relapse and use the drug of
dependence or another drug. Such relapses doaast that the person is not benefiting from
treatment. It appears that treatment is cumulasueh that what appear to be initial failures in
treatment contribute to success or substantialrpssgover time. For example, a history of less
frequent relapses with success or progress byea@tent participant in employment, training,
education or family responsibilities and relatiovauld indicate that treatment is beneficial. The
likelihood of chronic relapse by LEAD participamtsSeattle is expected. Relapse does not limit
a LEAD participant’s involvement in the program.

Recent research has considered the effectivenessyhg forms of court-based drug treatment
with other forms or sources of treatment deman@.LA studies of the effectiveness of SACPA
— Proposition 36 of 2000 were released in 20032006> SACPA requires drug treatment
without incarceration for non-violent drug possessi UCLA found that the SACPA model was
as effective as drug court or voluntary treatmeatlets and produced $2.50 in savings from
every dollar spent. Improvements in funding altawas and programs would have produced
better results.

An extensive 2007 study of 474 drug offenders ugdrourt in Maricopa County Arizona (the
Phoenix area) compared the outcomes in drug caatment for persons who were subject to
jail sanctions against those who were not subgesanctions. The study found that the threat of
jail sanctions did not affect the participant’seraf retention in or completion of the program.

-- END -

2 http://www.uclaisap.org/prop36/documents/sacpaarasysis.pdf



